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Edinburgh, Oftober 18. 1769. 


ANS W E R 8 


FOR THE 


OFFICERS or STATE, 
TO THE 


PETITION of HENRY DvxE of BuccLEUuGH, 


8 


he held ward of the Crown, fold it to Walter Earl of Buc- 
cleugh for 160,00 merks; and in the contract of ſale, 


' which contained a procuratory of reſignation, he became bound 


to infeft the Earl either a me or de me, to be held of him, for pay- 
ment of a feu-duty of 160 merks; and he farther became bound, 
that he and his heirs ſhould not he forth unentered, but enter 
timeouſly to the ſuperiority, in caſe the Earl ſhould chuſe to hold 
the lands of him and his heirs; and that he ſhould convey to 
the Earl and his ſucceſſors all caſualties of ſuperiority whatever 
that might fall, and receive the Earl, his heirs, and ſingular ſuc- 
ceſſors as vaſſals in the lands gratis: And, it was alſo provided in 
the contract, that the not payment of the feu-duty for two or more 


Fears, ſhould be no cauſe of nullity or reduction, notwithſtand- 


ing of any law or ſtatute to the contrary. 


A Sir 


IR John Kerr, proprietor of the barony of Eweſdile, which 1620. 


July 20. 
1620 
Jan. 31. 
1621. 
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Sir John, of the ſame date, granted a feu charter in implement 
of the contract, upon which the Earl was infeft; and the year 
following, Sir John granted a perpetual diſcharge of the feu-duty 
to the Earl. 

This mode of holding the lands was probably made choice of 
for the purpoſe of limiting the caſuality of ward to the feu duty, 
untill a favourable opportunity ſhould occur for getting the tenure 
as to the crown changed from. a ward holding to a few or blench 
holding. 

Ann Counteſs of Dalkeith, the heireſs of the Buccleugh eſtate, 
intermarried with the Duke of Monmouth, and in her marriage- 
contract ſhe provided and granted procuratory for reſigning the 
eſtate in favour of herſelf and huſband in conjun fee, and the 
heirs of the marriage, &c. And accordingly, a charter was expede 
under the great ſeal, containing a nwvodamus, granting many new 
rights and privileges; and, inter azz, many lands held ward 
were changed into blench and feu-holdings : and more particular- 
ly, the lordſhip or barony of Eweſdale was comprehendded in this 


charter, and made to be holden feu of the Crown: Reddendo 


pro praedict. terris etdominio de Eweſdale, jacen. &c. nobis et ſuc- 


ceſſoribus noſtris, aliiſve jus haben. pro tempore, ſummam unius 


centum et ſexaginta mercarum monetae Scotiae, ad dictos duos 
* anni terminos, Pentecoites et Sancti Martini, per aequales portio- 
nes, nomine feudifirmi tantum,“ &c. 

This lady afterwards, when Ducheſs of Buccleugh, expede ano- 
ther charter of the eſtate upon her own reſignation, in which the 
reddendo clauſe, as to the lordihip of Eweſdale, is conceived in the 
very ſame words with the preceeding charter; and the ſame words 
are uſed in all the ſubſequent inveſtitures of the eſtate till 1 742, 
when the late Earl of Dalkeith, father to the Noble petitioner, ex- 
pede a charter of the eſtate, wherein the words of the reddendo 
clauſe, aluſve jus habentibus pro tempore, are omitted ; and they are 
lkeways omitted in the retour of the petitioner's {ſpecial ſervice 
anno 1751, as heir to his father in the eſtate, 


The 
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The proper officer in the court of exchequer having, in the 
tourl? of his duty, diſcovered various omiſſions in making up 
the King's property rolls, and among others, that the feu duty 
of Eweſclale had not been therein ſtated, he did make theſe omiſ- 
fions known to the barons of exchequer, who directed that the pe- 
titioner ſhould be charged with the feu duty of 16. merks. 

The Dake, willing to avoid payment of the feu-duty, and for 
that purpoſe to avail himſelf of the late ſtatute for taking away 
ward holdings, did apply by petition to the barons of exchequer, 
to be relieved from the payment of the feu duty of 160 merks, 
upon this ground, that the changing of the holding of Eweldale 
from ward to feu in a charter paſſed upon the reſignation of Ann 
Counteſs of Dalkeith, was altogether erroneous and ineffectual, 
becauſe Ann Counteſs of Dalkeith was not the vaſſal of the Crown 
in that lordſhip when the reſignation was made; and therefore, 
that he ought to be entitled to the benefit of the ſtatute, in the 
ſame manner, as if his lands had been held ward by the inveſtitures 
to this day. 

The Duke's defence againſt payment reſolving into a queſtion 
in law, the caſe was laid betore the King's counſel, who being of 
opinion, that after the lands had been held of the Crown by a feu 
tenure for ſo many years, the Vuke was not entitled to return to 
the ancient tenure of ward, and to take the benefit of the late act 
of parliament; the queſtion was argued by counſel before the 
Barons, who pronounced a judgement upon the petition, in effect 
the ſame with thoſe pronounced by your Lordſhips in this ac- 
tion, 

The Duke afterwards inſtituted the preſent action in this court 
for having it found and declared, that the change of the holding, 
and reddendo, was owing to a miſtake ; and that, in terms of the 
late tenure act, he is entitled to hold the barony of Eweſdale 
blench, and to be freed from the payment of all feu-duties by- 
gone and to come. 

The cauſe was heard before the Lord Auchinleck ; and his Lord- 
ſhip having reported it upon informations, your Lordſhips found, 

That 
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£ That the purſuer is not entitled to demand a charter from the 


* Crown of the lordſhip of Eweſdale holding blench, and remitted 
* to the Ordinary to proceed accordingly, and alſo to hear par- 
ties further with reſpect to the feu- duties of the ſaid lands, and 
© to do as he ſhall ſee juſt.” : 

The Duke preferred a reclaiming petition againſt this interlo- 
cutor; but the caſe appearing to be clear, your Lordſhips retuſed 
the petition, without putting the defenders to the trouble of an- 
ſwering it. 

When the matter remitted to the Lord Ordinary came to be 
heard, the Noble petitioner attempted in ſome degree to change the 
ſhape of his cauſe; and for that purpoſe did make the following 
amendments to the concluſions of his libel: © Or, ſuppoſing it 
* ſhould be found, that the purſuer is not entitled to hold the 
* ſaid lands and lordſhip blench of the crown, yet that the fore- 
* ſaid feu duty of 160 merks is not exigible by, or payable to the 
* crown; nor does it in any way belong to them, but to the pur- 
* ſuer himſelf, as in right of Sir John Kerr, in virtue of the contract 
* with him anne 1620, and perpetual diſcharge of ſaid feu duty 
granted by Sir John Kerr to the Earl of Buccleugh, anno 1620, 
* both before recited, which is ſupported and confirmed by the 
* words of the reddendo of the charter 1664, aliiſve jus haben. pro 
* tempore, and ſubſequent rights ; and conſequently, that the pur- 
* ſuer is not bound to account in exchequer for the ſaid feu-duty, 
either for by gones or in time to come, but to retain, and apply 
the ſame for his own proper uſe and behoof. 

The Lord Ordinary, atter hearing counſel, having reported that 
branch of the cauſe, your Lordihips pronounced the interlocutor 
petitioned againſt : On report of Lord 4 uchinleck, and having 
* adviſed the informations ard minutes Hinc inde, the Lords find, 
That the purſuer is liable in payment to the Crown, ſuperior of 
* the lordthip of Eweſdale, of 163 merks Scots yearly, as the feu- 
duty thereof as to tim: to come, and that he is bound to ac- 
* count in cxchequer for the ſame; and aſloilzie the Officers of 

late from the cencluſion of the purſuer's declarator as to by- 
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gones of the ſaid feu duty, and remit to the Ordinary to proceed 


* accordingly.” 
The argument maintained in the petition for obtaining an al- 
teration of this interlocutor, is in ſubſtance, That the reſignation 


made by Counteſs Ann of the lordihip of Eweſdale, was altogether 
erroneous, as ſhe was not the vaſſal of the Crown in theſe lands, 
nor had eſtabliſhed a right to the procuratory of reſignation 
contained in the contract of ſale 1620: That the change of the 


holding from ward to few was equally erroneous, as that was 
not intended, and gould not be done: 'I hat all theſe blunders and 


errors proceeded from Counteſs Ann's marriage contract having 
been framed at London by the advice of the bridegroom's, and not 
of the bride's friends, who were unacquainted with the tenures 
of the eſtate, and fron: Sir John Gilmour, the then Lord Preſident of 
this court, who was called to London to give advice in the exe- 
cution of the marriage articles, not being ſufficiently informed; 
and that, as the writer of the charter was ſo cautious as to make 
the feu duty of 160 merks for the 1-rdſhip of Eweſdale, payable 
to the King and his ſucceſſors, aliiſve jus habentibus pro tempore, 
the charter muſt be conſtrued to import an obligation for payment 
of the feu duty to Sir John Kerr, as the perſon who had right to 
it by the contract of ſale, and muſt operate an extinction of that 
feu duty to the petitioner, he having come in Sir John Kerr's 
place, as to the feu duty, by virtue of the perpetual diſcharge 
which was granted of it by Sir John Kerr in 1621. 

The reſpondents, without inveſtigating whether errors were 
committed in paſhng the charter 1664, or into the cauſes of thoſ: 
errors, or into the meaning and intendment of the writer of the 
charter 1664, have this irreſiſtible anfwer to the whole of the pe- 
titioner's argument, That a feu duty is efſentz:al in the conſtitution 
of a feu-holding. It cannot exiſt without it: That as de fads, 
the holding of the lordſhip of Eweſdale was changed from a ward 
to a teu, for the payment of a feu duty of 160 merks, and that 
it is now adjudged, that the petitioner is not entitled to demand 
a charter of a ditferent holding, it muſt follow of neceſſary con- 

B lequence, 


1630. C. 10, 

1024. c. 14. 

par. 1651. 
C. 0. 
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tequence, that the feu duty mult be payable to the Crown ; more 
eſpecially as no other conſideration appears in the charter for the 


change made of the holding. a 
The reſpondents might with ſafety rely upon this general an- 


ſwer to the argument in the petition; but they {hall ſubmit to 
your Lordſhips ſome more particular reaſons which operate in 
ſupport of the general anſwer, and of the interlocutor petitioned 
azainſt. And, | 

1429, There is no kind of certainty, that the reſignation made 
by Counteſs Ann was erroneous. She might have veſted a right 
to the procuratory in the contract fale 1620, and thereupon ob- 
tained a charter of reſignation from the crown; altho' ſuch charter 
does not now appear, as the regiſtration of charters from the crown 
was not ordered till the 1672. If this was done, the charter 166.4 
was prefectly regular; nay, that charter was effectual in law, if 
Counteſs Ann ever eſtabliſhed a right to the procuratory 1a the 
contract of ſale by a general ſervice. For altho ſuch general ſer- 
vice is not mentioned in the charter 1664, yet that charter was 
effectual, if the right of reſignation was in Counteſs Ann by the 
procuratory in the contract of fale. 

2do, The reſpondents cannot underſtand how the feu-duty in 
the charter 1664, could be made payable to Sir John Kerr, who 
was not a party to that charter. 

The petitioner, in anſwer to this, ſays, That it is cuſtomary in 
charters of church-lands, to make the feu duties payable to the 
crown, altho' the lords of erection have a right to them. 

But the difference lies in this, that when the ſuperiority of 
church-lands ereQed into temporal loreſhips, and the feu duties 
belonging to them, were annexed to the crown, a right to the feu- 
duties wes reſerved to the Lords of erection, and the vaſſals were 
ordered ta pay their feu-duties to the Lords of erection until they 
were redeemed; whereas in the preſent caſe, Sir John Kerr, nor 
no perſon in his right, could ever be entitled to claim a feu duty in 


a charter from the crewn, to which no ſtatute or private deed what- 
ver had given him a right. 
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3tio, As Sir John Kerr had extinguiſhed the claim of feu duty, 
competent to him in the feu charter which he granted in imple- 
ment of the contract of ſale, by a perpetual diſcharge, it cannot 
be underſtood, that the words aliufv: jus habentibus pro temporc, 
were meant to relate to him, who had no right whatever. 

4to, Several charters were formerly condeſcended upon, as well 
of church lands as of other lands, wherein the feu-duty is made 
payable to the King and his ſucceſſors, aliiſve jus haben. pro tempar e. 
Now, it is evident from theſe charters, that no perſon could bz 
entitled to claim the feu- duties, excepting either the Lords of erec- 
tion, who had right by ſpecial acts of parliament, or thoſe who had 
come in the place of the crown by grant or office, which is admit- 
ted in the petition, and from which the reſpondents draw this con- 
cluſion, that the words al:i/ve jus habeniibus pro tempore, in this 
caſe, could only mean Lord Rothes, who had got a gift of Counteſs 
Ann's ward, or the officers of the crown who ſhould be appointed 
to uplift and diſcharge the feu-duties, or the perſons to whom the 
feu-duties ſhould belong by ſpecial grant. 

It is indeed true, that, prior to the charter 1664, Lor d Rothes 
had conveyed his gift of ward to Counteſs Ann; but this might 
not be known to the writer of the charter; and if it had, it was 
ſtill proper to inſert the clauſe, as the feu duty might be granted 
away by the crown, or an officer might be appointed for uplift- 
ing it; at leaſt this may be preſumed to have been the intention of 
the parties, when the ſame words appear to be uſed in other caſes 
which will admit of no other meaning. 

5t9, The application of the words aliiſve jus habentibus to Sir 
John Kerr, is deſtroyed by the ſame words being uſed in the ſame 
charter, with regard to the lands of Branxholm. 

But, ſays the peritioner, theſe words, when applied to the lands of 
Branxholm, could not poſſibly relate to Lord Rothss's gift of ward; 
becauſe that part of the lands to which the words apply were held 

lench and not ward. 

T he reſpondents, in anſwer, firft, oppone the words of the char- 
ter which runs thus, Reddendo annuatim memorat. Jacobus 


dux 
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dux de Buccleugh et Anna Duceſſa de Buccleugh, eorumque ſur 
pra mentionat. nobis et fucceſſoribus noſtris, aliiſve jus haben. ” 
* pro tempore, pro praedict. viginti quatuor marcat. terrarum et 
* haroniae de Branxholm, &c. unam rubram roſam ad feſtum 
gancti Foannis Baptiſtae, nomine albae firmae, fi petatur tantum, 
© ranquam antiquam divo' iam pro praedictis terris ſolvi ſolit. Et 
* pro reliquis terris dominii et baroniae de Branxholm, Ecfoord, 
* Buccleugh, | antoun, Lempitlaw, Rankellburne, Kellrig, Kir- 
* kurd, Greenwood, et ſuis pertinen. unum denarium monetae Sco- 
* ticac ad feſtum Pentecoſtes, nomine albæ firmae, apud praedict. 
* turrim et fortalicium de Branxholm, ſi petatur tantum; non 
* obſtante quod praedict. rei quae ter rae, dominia, et baronia de 
* Branxholm, Ecfoord, aliaque immediate ſupra ſpecificat. per 
praedict. Duciſſam de Buccleugh, ejuſque praedeceſſores, de no- 
dis et ſucceſſoribus noſtris, in ſaxata warda tenta fuerunt, pro an- 
nua ſolutione ducentarum librarum monetae dict. regni Scotiae, 
* ad feſtum Pentecoſtes et Sancti lartini, per aequales portiones an- 
* nuatim, durante warda et non introiĩtu, et L. 2co monetae prae - 
dict. pro relevio, cum contigerit, una cum ſumma L. 1000 mone- 
tae ſupra mentionat. pro maritagio. And 24ly, They ſay, that 
whether the words ſhall be underſtood to relate to Lord Rothes's 
gift or not; yet ſtill they ſhow, that Sir John Kerr could not be 
the object of theſe words, as he never had any connection what- 
ever with the lands of Branxholm, 

The petitioner puts the caſe, that the ward tenure had not been 
aboliſhed, that the land had been purchaſed by his grand tather, 
who erroneouſly obtained a charter of refignation, as he ſuppoſes 
Counteſs Ann to have done; and that his man of buſineis had 
fallen into the ſame blunder of making him expede a charter, con- 
raining the ſame relative words as to the feu duty; he then aſks 
whether, upon making a diſcovery of the blunder, he would not 
have been entitled to relief? 

The anſwer is plain, that if the challenge was made within the 
years of preſcription, the petitioner would have been entitled to 
relief > but that could not have been done by a continuation of the 


feu holuing 


on ©; 
feuholding and a diſcharge of the feu duty. The proper and on- 


ly redreſs would have been the ſetting afide the erroneous charters, 
and allowing the petitioner to hold the lands ward, as they 
had been held formerly. 

In the preſent caſe, if the petitioner had made his challenge 
within the years of preſcription, or if your Lordſhips had found 
him entitled to redreſs, notwithſtanding the years of preſcription 
being run, you only could have done it by reducing the charter 
1664, and all ſubſequent inveſtitures, and allowing the petitioner, 
after veſting a right to the procuratory in the coutract of ſale with 
Sir John Kerr, to expede a charter upon that procuratory ; but your 
Lordſhips have already found, that the petitioner is not entitled to 
do ſo; and it follows of conſequence, that if he muſt continue the 
holding he has got, he muſt pay a feu-duty, that being eſſential to the 
nature of the holding; for otherways he would hold feu, without 
payment of any feu duty; and there is na other feu-duty can be 
paid but the 160 merks. 

Again, the petitioner ſuppoſes, that Sir John had not diſcharged 
the feu-duties, and that the preſent queſtion had been a competi- 
tion between Sir John and the crown for the feu duties; and he 
fays, it is plain, that Sir John would have been preferable to the 
crown; becauſe the crown could not have pleaded an excluſive title, 
the words alive jus habentibus, being common to Sir John with the 
crown; and that the crown could not have pleaded poſleſhon, as 
the crown has never uplifted the feu duty. 

The reſpondents apprehend the reverſe to be clear, and that the 
crown, in the caſe ſuppoſed, would have been preferred to the feu- 
duties, for this ſimple and clear reaſon, that the feu duty is the only 
confideration appearing in the charter for a change of the holding; 
and that the change could not be allowed to remain without the 
feu-duty, which is eſſential for the ſubſiſtance of a feu- right, being 
Payable to the ſuperior; and to which thi: other reaſon may be ad- 
ded, that Sir John's feu-charter could never be a title for his claim. 
ing a feu duty, ſtipulated in the charter from the crown to Counteſs 
Ann, to which charter he was no party, and to whole right to a 
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feu · duty ariſing from the contract of ſale the charter had no ex- 
preſs relation. 

It is true indeed, that the crown has not been in poſſeſſion by 
uplifting the feu-· duty; but the crown has acted as ſuperior in the 
renovation of the various inveſtitures that have been made fince the 
1664; each of which is an act of poſſeſſion, and makes the plea of 
preſcription operate as ſtrongly for the crown, as if the praQtice had 
been to uplift the feu- duties regularly; but truely the ſufficiency of 
the crown's right as to a continuation of the holding, is already aſ- 
certained by the firſt judgment of the court; and the only queſtion 
in the caſe ſuppoſed, would be, whether in a feu holding the ſu- 
perior is entitled to the feu-duty, or a perſon who 1s no party to 
the charter which conſtitutes it, and who has no right from the 


crown, who grants the charter ? 
The reſpondents ſhall only further obſerve upon this caſe, that 


if the late tenure act had never been made, the change of holding 


would have been very beneficial for the petitioner; and as, in that 
caſe, it would not have been in the power of the crown to have com- 
pelled the petitioner to return to a ward holding: ſo it is perfectly 
juſt, and attended with no kind of ſeverity, that the petitioner 
ſhould be bound to pay the feu-duty, which was the only conſi- 


deration given for a change of the holding. 


In reſpect whereof. &c. 
JA. MONTGOMERY. 


